Procedures for Handling Complaints of Unethical Conduct

The medical profession has long subscribed to a body of ethical statements developed primarily
for the benefit of the patient. As a member of this profession, a physician must recognize
responsibility not only to patients but also to society, to other health professionals, and to self.
The Principles, adopted by the American Medical Association, are not laws but standards of
conduct that define the essentials of honorable behavior for the physician.

Complaints charging members of the American Psychiatric Association (APA) with unethical
behavior or practices shall be investigated, processed, and resolved in accordance with
procedures approved by the APA Assembly and the APA Board of Trustees.

If a complaint of unethical conduct against a member is sustained, the member shall receive a
sanction ranging from reprimand to expulsion. Any decision to expel a member must be
approved by a two-thirds (2/3) affirmative vote of all members of the APA Board of Trustees
present and voting.®

PART I: INITIAL PROCEDURES

1. a.  Unless the complaint may be decided solely on the basis of extrinsic evidence, all
formal complaints charging a member of the APA with unethical behavior shall be
made in writing, signed by the complainant, and addressed to the district branch of the
charged member (“respondent”) or, if addressed to the APA, shall be referred by the
APA to the respondent’s district branch for investigation® and decision in accordance
with these Procedures.” Cases that may be decided solely on the basis of extrinsic
evidenced may be initiated by the forwarding of documentation supporting the
complaint to the district branch or APA Ethics Chair without a formal, signed charging
letter.

b.  If the respondent is a member-at-large of the APA, the complaint shall be referred to an
ad hoc investigating committee, as provided for in Paragraph 2 below.

c. To be considered pursuant to these Procedures, a complaint alleging unethical conduct
must be received within ten (10) years of the alleged conduct®.

5 Chapter 7, Sections 1, 2, and 3, Bylaws, American Psychiatric Association, May 2005 edition.

6 As used in these Procedures, the term investigation is meant to include both an information-gathering or investigatory phase of
a case and a hearing phase. This term does not apply to the process by which a district branch initially determines whether or not
a complaint warrants investigation.

7 The Procedures set out minimum requirements. Each district branch should comply with any additional or more stringent
requirements of state law.

8 In the case of a minor patient, the ten (10) years will not begin until the patient reaches majority.
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d.  Unless (i) the case will be decided solely on the basis of extrinsic evidence obtained
entirely from sources other than the respondent, and/or (ii) the complaint is referred to a
licensing board or similar authority for initial or final processing, without receiving
information from the patient, ° at the time it notifies respondent of a complaint
received, the district branch ethics committee shall obtain and provide the respondent
with valid written authorization(s) from the patient(s) involved to provide (i) relevant
medical records and other information about the patient, and, if applicable, (ii)
psychotherapy notes, to the district branch for the purposes of its investigation. *°

2. If, after receiving a written complaint, the district branch determines that there are compelling
reasons why it would not be the appropriate body to consider the complaint, the district branch
shall write to the Chair of the APA Ethics Committee, requesting that it be excused, providing a
detailed explanation of the reasons for its request. If the Chair of the APA Ethics Committee
determines that the district branch should not be excused, the district branch shall proceed with
the complaint. If the Chair of the APA Ethics Committee agrees that the district branch should be
excused from considering the complaint, the Chair shall then appoint three (3) Fellows of the
APA to serve as an ad hoc investigating committee to conduct the investigation and to render a
decision.** When possible, these Fellows shall reside in the same Area as the respondent and in
no event shall any such Fellow be a member of the APA Ethics Committee or the APA Board of
Trustees.

3. If the district branch finds it cannot determine that the complaint warrants investigation under
the ethical standards established by The Principles of Medical Ethics With Annotations
Especially Applicable to Psychiatry, the district branch shall so notify the complainant,
requesting additional information when appropriate. If the district branch determines that the
charges do not warrant investigation, it shall notify the complainant, stating the basis for the
conclusion and informing the complainant that he/she may request a review of this decision no
later than sixty (60) days from the Chair of the APA Ethics Committee. If the Chair of the APA
Ethics Committee determines that the complaint warrants investigation, he/she will appoint an ad
hoc investigating committee as provided for in Paragraph 2 above. When an ad hoc investigating
committee is appointed, the district branch shall be so notified by the Chair of the APA Ethics
Committee.

9 Prior to forwarding a complaint to the licensing board, any other authority or individual, the district branch should obtain the
patient’s consent to potentially involving the complainant in a procedure s/he did not wish to invoke.

10'1f not provided by the patient/complainant, the district branch shall provide the patient/complainant with an authorization form
or forms that comply with federal law (HIPAA) and applicable state law. If investigation reveals that medical information or
records and/or psychotherapy notes of a patient who is not the complainant are relevant, the district branch must obtain the
authorization of such patient before obtaining such records from a member. Whenever psychotherapy notes are relevant to the
case, separate authorizations for medical records and psychotherapy notes will be provided. In extrinsic evidence cases, if the
respondent wishes to provide medical information or records and/or psychotherapy notes in connection with the sanction phase of
the case, appropriate authorizations shall be obtained.

11 yUnless otherwise indicated, whenever these Procedures refer to activities of a district branch, the same requirements shall
apply to the ad hoc investigating committee when it performs an investigation.
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4. If the district branch determines that a complaint warrants investigation under the ethical
standards established by The Principles of Medical Ethics With Annotations Especially
Applicable to Psychiatry, the district branch shall advise the APA Secretary as well as the
complainant and the respondent that it will be conducting the investigation. The district branch
shall also send a copy of the complaint to the respondent, along with copies of The Principles of
Medical Ethics With Annotations Especially Applicable to Psychiatry and these Procedures. If
the district branch decides to consider the complaint in accordance with the procedures in Part 11
(Enforcement Option), the respondent shall further be informed that he/she has the right to be
represented by counsel; that he/she has the right to a hearing; and that if there is a hearing, at the
hearing, he/she will have the rights set out in Paragraph 9 below. The respondent will also be
informed of his/her right to appeal an adverse decision to the APA Ethics Committee or, where
appropriate, to the APA Ethics Appeals Board in accordance with the provisions of Paragraphs
19-23 below.

5. The district branch investigation shall be comprehensive and fair and conducted as provided
herein. The district branch may decide:

a. to conduct a formal enforcement proceeding, including where appropriate a hearing,
pursuant to the Enforcement Option procedures set out in Part |1, Paragraphs 6-25 below,
or

b. with the agreement of the respondent , to attempt to consider and resolve the complaint
in accordance with the Educational Option procedures set out in Part 111, Paragraphs 26-
33 below.

In deciding which approach to use, the district branch shall consider factors including the
nature and seriousness of the alleged misconduct, prior findings or allegations of unethical
conduct, and guidelines developed by the APA Ethics Committee. Any attempt to resolve the
matter through the Educational Option shall be without prejudice to the right of the district
branch to determine at a later time that resolution pursuant to this option is not possible and to
proceed to consider and resolve the complaint pursuant to the Enforcement Option procedures
of Part Il.

PART Il: ENFORCEMENT OPTION

6. If the district branch pursues investigation and resolution of a complaint in accordance
with the provisions in this Part, a hearing conducted in accordance with the provisions of
Paragraph 9 below shall be held unless the respondent has voluntarily waived his/her right to
a hearing, or the district branch, prior to the hearing, has determined that there has been no
ethics violations. The respondent’s waiver of a hearing shall not prevent the district branch
from meeting with, and hearing the evidence of, the complainant and other witnesses and
reaching a decision in the case.

7. The respondent will be notified of the hearing by certified mail or overnight delivery
(signature required) at least thirty (30) days in advance of the hearing. The notice will include
the following:
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a. The date, time, and place of the hearing;
b. A list of witnesses expected to testify;

c. Notification of the respondent’s right to representation by legal counsel or another
individual of his/her choice;

d. Notification of the respondent’s right to appeal any adverse decision to the APA Ethics
Committee; and

e. The names of the members of the ethics committee or panel which will conduct the
hearing.

8. The initial, information-gathering stages of the investigation, which may include
preliminary interviews of the complainant and the respondent, may be conducted by any
single member of or a subcommittee of the ethics committee. In all cases in which there may
be a decision adverse to the respondent, unless the respondent has waived his/her right to a
hearing, there must be a hearing before the district branch ethics committee or a specially
constituted panel of at least three (3) members, at least one (1) of whom must be a member of
the district branch ethics committee.

9. The hearing shall provide fairness and respect for both the respondent and the
complainant. The following procedures shall apply:

a. The respondent may be represented by counsel or other person. The counsel or other
person may answer questions addressed to him/her, advise his/her client, introduce
evidence, examine and cross-examine witnesses, and make opening and closing
statements. Counsel’s participation is subject to the continuing direction and control of
the Chair. The Chair shall exercise its discretion so as to prevent the intimidation or
harassment of the complainant and/or other witnesses and with regard to the peer review
nature of the proceedings. Questions addressed by members of the committee or panel
to the respondent shall be answered by the respondent.

b. Except when the district branch concludes that it is prepared to proceed solely on the
basis of extrinsic evidence,* the complainant must be present at the hearing unless
excused by the committee or panel Chair. The complainant will be excused only when
he/she has so requested and, in the judgment of the Chair, participation would be
harmful to him/her.

12 For these purposes, “extrinsic evidence” shall mean documents whose validity and accuracy appear to be clear on their face
and which do not rely on the assertions or opinions of the complainant and/or his/her witnesses. Examples of such evidence
include admissions by the respondent, formal judicial or administrative reports, sworn deposition or trial testimony that was
subject to cross-examination, photographs, medical or hospital records, hotel or credit card receipts, and so forth. When the
district branch decides to rely solely on such extrinsic evidence, it should take appropriate steps to ensure that members of the
hearing panel do not take into account any information from the complainant or other witnesses and base their decision solely on
the available extrinsic evidence. Additional information on extrinsic evidence is available from the APA.

14



c. Except when the district branch concludes that it is prepared to proceed solely on the
basis of extrinsic evidence or the complainant is excused pursuant to Paragraph 9(b)
above, the complainant shall testify regarding his/her charges.

d. The respondent or his/her attorney may challenge material presented by the
complainant or the complainant’s witnesses: (i) by appropriate direct challenge through
cross-examination; or (ii) if the complainant asked to be excused from such direct
challenge and the Chair determined that such direct challenge will be harmful to the
complainant, by written questions submitted by the respondent and posed to the
complainant by the Chair, with answers to be provided orally or in writing as the Chair
in his/her discretion determines is appropriate.

e. The respondent may choose not to be present at the hearing and to present his/her
defense through other witnesses and counsel.

f. The respondent may testify on his/her own behalf, call and examine supporting
witnesses, and introduce relevant evidence in support of his/her case. Evidence may not
be excluded solely on the grounds that it would be inadmissible in a court of law.

g. Members of the hearing panel may ask pertinent questions during the hearing.

h. A stenographic or tape record shall be made of the proceedings, and a copy shall
subsequently be made available to the respondent at a reasonable charge.

I. The respondent may make an oral statement and/or submit a written statement at the
close of the hearing.

10. All ethics committee or panel recommendations shall be in writing and shall include a
statement of the basis for the recommendation. If the investigation has been conducted by a
panel, the panel shall make a recommendation only as to whether there has been an ethics
violation, and the district branch ethics committee shall review this recommendation and add
its recommendation as to sanction, if any.

11. Upon completion of the investigation and any internal review procedures required by the
district branch’s governing documents, the district branch shall render a decision—

a. that the respondent did not act unethically;
b. that the case should be concluded without a finding; or
c. that the respondent acted unethically, and what sanction is appropriate.

If the investigation has been conducted by an ad hoc investigating committee, the ad hoc
investigating committee shall make the decision. The district branch decision shall be in
writing and shall include a statement of the basis of the decision. In all cases, the district
branch shall seek to reach a decision as expeditiously as possible. This should usually be
within nine (9) months from the time that the complaint was received. All district branch
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decisions must be reviewed by the APA Ethics Committee in accordance with Paragraph 15

below.

12. The three (3) sanctions in order of severity are as follows:

a.
b.
C.

13. If

reprimand;
suspension (for a period not to exceed five [5] years);"
expulsion.

the district branch renders a decision that the case should be concluded without a

finding, it may issue a letter of concern to the member, which can include suggestions for
education. The letter of concern will be signed by the president of the district branch after a
draft has been reviewed by the APA Ethics Committee. The APA Ethics Committee must
agree that the complaint resulted in an investigation that was comprehensive and fair, and in
accordance with the procedures in Paragraphs 6-9 above. In addition to the three (3) sanctions
noted in Paragraph 12, the district branch may also, but is not required to, impose certain
conditions, such as educational or supervisory requirements, on a suspended member.** When
such conditions are imposed, the following procedures shall apply:

a.

b.

If the district branch imposes conditions, it shall monitor compliance.

If the ad hoc investigating committee imposes conditions, the Chair of the APA Ethics
Committee shall establish a means for monitoring compliance.

. If a member fails to satisfy the conditions, the district branch or the APA monitoring

body established by the Chair of the APA Ethics Committee may decide to expel the
member.

. If it is determined that a member should be expelled for noncompliance with conditions,

the member may appeal pursuant to the provisions set forth in Paragraphs 19-23 below.

. If a member expelled for noncompliance with conditions does not appeal, the APA

Board of Trustees shall review the expulsion in accordance with the provisions of
Paragraph 18 below.

13 A suspended member will be required to pay dues and will be eligible for APA benefits, except that such a member will lose
his/her rights to hold office, vote, nominate candidates, propose referenda or amendments to the Bylaws, and serve on any APA
committee or component, including the APA Board of Trustees and the APA Assembly. If the suspended member is a Fellow or
Life Fellow, the Fellowship will be suspended for the same period of time. Each district branch shall decide which, if any, district
branch privileges and benefits shall be denied during the period of suspension.

14 personal treatment may be recommended, but not required, and any such recommendation shall be carried out in accordance
with the ethical requirements governing confidentiality as set forth in The Principles of Medical Ethics With Annotations
Especially Applicable to Psychiatry. In appropriate cases, the district branch may in addition refer the psychiatrist in question to a

component

responsible for considering impaired or physically ill physicians.
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14. After the district branch completes its investigation and arrives at its decision, the decision
and any pertinent information concerning the procedures followed or relating to the action taken
shall be forwarded to the APA Ethics Committee for review in accordance with the provisions of
Paragraphs 15-17 below. If the Chair of the APA Ethics Committee determines that these review
functions are best carried out instead by a subcommittee, he/she shall designate such a
subcommittee (or subcommittees) that shall include at least three (3) voting members of the APA
Ethics Committee and that shall be authorized to undertake these review functions on behalf of
the full APA Ethics Committee. The review proceedings shall be undertaken expeditiously, in no
instance exceeding ninety (90) days from the receipt of the district branch’s report before the
district branch is informed of the APA Ethics Committee’s opinion, conclusion, or need for
clarification of the material received. If the APA Ethics Committee fails to act within ninety (90)
days, the district branch may inform the respondent in accordance with Paragraph 17 below.

15. In all cases, including those where the district branch finds that an ethics violation has not
occurred or that the case should be concluded without a finding, the APA Ethics Committee shall
review the information submitted by the district branch to assure that the complaint received an
investigation that was comprehensive and fair and in accordance with the procedures in
Paragraphs 6-9 above. If the APA Ethics Committee concludes that these requirements were not
satisfied, it shall so advise the district branch, and the district branch shall remedy the
deficiencies and shall make further reports to the APA Ethics Committee until such time as the
APA Ethics Committee is satisfied that these requirements have been met. If, in the view of the
APA Ethics Committee, the district branch is either unwilling or unable to complete the
investigation in a satisfactory manner, the Chair of the APA Ethics Committee may appoint an
ad hoc investigating committee to conduct the investigation and render a decision.

16. In cases where the district branch has found that an ethics violation has occurred, the APA
Ethics Committee or subcommittee, after ascertaining that the investigation was comprehensive
and fair and in accordance with these procedures, shall consider the appropriateness of the
sanction imposed. If the APA Ethics Committee or subcommittee concludes that the sanction is
appropriate, it shall so notify the district branch. If the APA Ethics Committee or subcommittee
concludes that the sanction should be reconsidered by the district branch, it shall provide a
statement of reasons explaining the basis for its opinion, and the district branch shall reconsider
the sanction. After reconsideration, the decision of the district branch shall stand, even if the
district branch decides to adhere to the original sanction, except that the sanction may be
modified as provided for in Paragraphs 18, 22 or 24 below.

17. After the APA Ethics Committee or subcommittee completes the review process, the district
branch shall notify the respondent of the decision and sanction, if any, by certified mail or
overnight mail (signature required). The respondent shall be provided copies of the district
branch ethics committee and/or panel recommendation(s) and the district branch decision. If the
decision is that no ethics violation has occurred, the case shall be terminated, and the district
branch shall also notify the complainant of this decision. If the decision is that an ethics violation
has occurred, the respondent shall be advised that he/she has thirty (30) days to file a written
letter of appeal with the Chair of the APA Ethics Committee. In such circumstances, the
complainant shall not be advised of any action until after the appeal has been completed or until
the APA notifies the district branch that no appeal has been taken or that the procedures provided
for in Paragraph 18 below have been completed.
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18. If, after review by the APA Ethics Committee or upon a finding of noncompliance with
conditions as provided for in Paragraph 13(c) above, the decision is to expel a respondent, and
the respondent fails to appeal the decision, the APA Board of Trustees at its next meeting shall
review the expulsion on the basis of a presentation by the Chair of the APA Ethics Committee
and the documentary record in the case. A decision to affirm an expulsion must be by a vote of
two-thirds (2/3) of those Trustees present and voting. A decision to impose a lesser sanction shall
be by a majority vote. If necessary, the APA Board of Trustees may request further information
from the district branch before voting on the decision to expel.

19. a. All appeals in cases in which the complaint was received by the district branch after

January 1, 2003 shall be considered and decided by a panel of three (3) members of the
APA Ethics Committee who have not been involved in a review of the case pursuant to
Paragraphs 14-17. The Chair of the APA Ethics Committee may appoint a replacement
if there are not three members of the Committee who have not been involved in the case
who are able to serve.

b. In cases in which the complaint was received by the district branch prior to January 1,
2003, the APA Ethics Committee shall decide whether it is appropriate under the
circumstances for the appeal to be heard by a panel of the Ethics Committee or by the
APA Ethics Appeal Board pursuant to procedures in effect prior to January 1, 2003. In
making this decision, the APA Ethics Committee shall consider the availability of an
Ethics Committee panel which has not reviewed the case, whether the respondent was
notified of his/her right to appeal to the Ethics Appeals Board and whether a respondent
informed of an appeal to the Appeals Board will agree to an appeal to a panel of the
Ethics Committee.

20. All appeals shall be based on one (1) or more of the following grounds:

21.

a. that there have been significant procedural irregularities or deficiencies in the case;

b.that The Principles of Medical Ethics With Annotations Especially Applicable to

Psychiatry has been improperly applied,;

c. that the findings of or sanction imposed by the district branch are not supported by

substantial evidence;

d. that substantial new evidence has called into question the findings and conclusions of

the district branch.

a. The respondent’s request for an appeal must be received within 30 days of the date the

respondent is notified of the district branch decision. Upon receipt of the respondent’s
request for an appeal, the APA Ethics Committee or Ethics Appeals Board shall request
a copy of the district branch file, which shall be made available to the respondent upon
request and compliance with any conditions set by the Committee or Appeals Board.

b. In appeals heard by an Ethics Committee appeals panel, the panel will review, and

decide the appeal solely on the basis of, the district branch’s documentary record of its
investigation and decision and any written appeal statements filed by the respondent
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and the district branch. The respondent’s statement will be provided to the district
branch, which may file a written response. Any district branch response will be
forwarded to the respondent, who will have the opportunity to respond in writing prior
to the Ethics Committee’s consideration of the appeal. Filing deadlines and other
procedures governing the appeal shall be established by the APA Ethics Committee.

c. In appeals heard by the Ethics Appeals Board,™ the respondent shall be entitled to file a
written statement with the Appeals Board and may appear before the Board alone or
accompanied by counsel. The Appeals Board shall request a representative of the
district branch, accompanied by counsel if the district branch so requests, to participate
in the appeal by speaker phone. In addition, the Appeals Board may request any
information from the district branch and may also request the complainant,
accompanied by counsel if he/she so requests, to attend the appeal. The APA counsel
and other necessary APA staff may also attend if the Appeals Board so requests. Time
limits and other procedures governing the appeal shall be established by the Appeals
Board.

22. After reviewing all documents and hearing any oral presentation, the APA Ethics
Committee appeals panel or the APA Ethics Appeals Board may take any of the following
actions:

a. affirm the decision, including the sanction imposed by the district branch;
b. affirm the decision, but alter the sanction imposed by the district branch;
c. reverse the decision of the district branch and terminate the case;

d. remand the case to the district branch with specific instructions as to what further
information or action is necessary.’® After the district branch or panel has completed
remand proceedings, the case shall be handled in accordance with procedures in
Paragraphs 14 through 22.

23. After the APA Ethics Committee appeals panel or Ethics Appeals Board reaches a decision
as set forth in Paragraph 22, if the decision is anything other than to expel a member, the Chair
of the APA Ethics Committee shall notify the district branch and the respondent simultaneously
of the decision and that it is final.

15 The Ethics Appeals Board shall be chaired by the APA Secretary and shall include two past Presidents of the APA, a past
Speaker of the APA Assembly, the Chair of the APA Ethics Committee and a current chair of a district branch ethics committee.
The Secretary and Chair of the APA Ethics Committee shall serve during their respective terms of office. All other members of
the Ethics Appeals Board shall be appointed by the President for a three-year term. All members of the Ethics Appeals Board,
including the chair, shall be entitled to one vote on all matters. If any of the above cannot serve, the President is authorized to
appoint a replacement.

16 Remands will be employed only in rare cases, such as when new information has been presented on appeal or when there is an
indication that important information is available and has not been considered.
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24. If the decision is to expel a member, the APA Board of Trustees at its next meeting shall
review the action solely on the basis of the presentation of the APA Secretary (or his/her
designee) or the APA Ethics Committee Chair (or designee) and the documentary record in the
case. The APA Board of Trustees may affirm the sanction, impose a lesser sanction, or remand
to the APA Ethics Committee appeals panel or the Ethics Appeals Board for further action or
consideration. A decision to affirm an expulsion must be by a vote of two-thirds (2/3) of those
Trustees present and voting. All other actions shall be by majority vote. Members of the APA
Board of Trustees who participated as members of the APA Ethics Committee appeals panel or
the Ethics Appeals Board shall not vote when the APA Board of Trustees considers the case.
Once the APA Board of Trustees has acted or, in a case of a remand, has approved the action
taken on remand, the APA Secretary shall notify the district branch of the decision and that it is
final.

25. Once a final decision is reached, the district branch shall notify the complainant and the
respondent by certified mail or by overnight mail (signature required).

PART I11: EDUCATIONAL OPTION

26. If the district branch decides to attempt to resolve the complaint pursuant to the Educational
Option procedures in this Part Il (Paragraphs 26-33), it shall proceed only after (a) the
respondent has been informed (i) that the district branch wishes to proceed in this manner but
that he/she is entitled to proceed under Part Il enforcement procedures, and (ii) that the district
branch reserves the right to begin the investigation again and use formal enforcement procedures
in Part Il if in its sole discretion it determines that the respondent has not satisfactorily
cooperated, (b) the respondent agrees to proceed under Part 11l rather than Part Il, and (c) the
complainant has been notified that the district branch has decided to proceed in this manner and
has been provided a copy of the Procedures.

27. The district branch’s consideration of an ethics complaint under this Part shall provide both
the complainant and the respondent the opportunity to address the district branch. The district
branch shall determine the procedures to be used, including whether to meet separately or
together with the complainant and the respondent, whether to permit the respondent to be
accompanied by a person of his or her own choosing, the size and composition of the group(s)
meeting with the parties, and other matters involving the form and details of the district branch’s
consideration of the complaint. However, in determining the procedure it will use, the district
branch shall seek to provide a format that will facilitate the respondent’s understanding of the
ethical issues raised by the complaint, including the reasons for or sources of the complainant’s
concern, and to permit the district branch to assess the respondent’s understanding of these
matters.

28. In proceedings under this Part, the district branch shall make no determination as to whether
the respondent has violated the Principles or otherwise committed an ethics violation.

29. After its consideration of the complaint pursuant to Paragraph 27, the district branch may
identify a specific educational program including courses, reading and consultation for the
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respondent to complete within a specified period. The respondent and the APA Ethics
Committee will be notified of the required steps, the time frame in which they must be
completed, and that failure to complete them as required will be grounds for being dropped from
membership in the APA and the district branch for failure to satisfy educational requirements
(see Bylaws, Section 2.5 or for further proceedings pursuant to Part Il of these Procedures. The
district branch will monitor the respondent’s compliance with any such educational
requirements.

30. The district branch shall retain records of complaints considered pursuant to this Part and of
any education thereafter required of a respondent. The district branch may consider such
information in connection with a decision as to how to handle any later complaints involving the
respondent.

31. If the district branch at any time determines that the respondent has not cooperated with the
district branch’s consideration of the complaint, has not otherwise participated in a manner that
permits an adequate educational experience or has not satisfied any educational requirements it
has imposed, the district branch may so notify the respondent and inform him/her (a) that the
complaint will be returned to the district branch ethics committee for its consideration and
resolution pursuant to the procedures set out in Part 11, above, or (b) that the respondent’s name
will be presented to the Board of Trustees at its next meeting and the member dropped from
membership unless the Board acts to exempt the respondent from the educational requirements.
The decision as to whether to proceed under Part Il or to recommend that the respondent be
dropped from membership in the APA and the district branch will be in the district branch’s
discretion.

32. If the district branch decides to return the complaint for consideration and resolution
pursuant to Part 11 of the Procedures, any subsequent investigation and hearing under Part 11 shall
be conducted by district branch members who did not conduct the proceedings pursuant to the
Educational Option in Part 1.

33. If the district branch decides and notifies the respondent that his/her name will be
presented to the Board of Trustees for purposes of being dropped from membership, the district
branch shall also notify the APA Ethics Committee, which will notify the Office of Membership
and the Board of Trustees.

PART IV: CONFIDENTIALITY

34. Except as described in Paragraph 35 below, disclosure by APA members of the name of
the respondent, the fact that a complaint has been lodged, the substance of the complaint, or the
identity of any witnesses shall be limited to persons who need this information to assure the
orderly and effective administration of these procedures and/or APA membership action.
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35. To assure proper protection of the public, there are times when disclosure of the identity of

a respondent and other information may be essential. Such disclosure is authorized in the
17

following instances:

a. The name of any member who is expelled from the APA for an ethics violation, along
with an explanation of the nature of the violation, shall be reported in Psychiatric News
and in the district branch newsletter or other usual means of communication with its
membership. The name of any member who is expelled from the APA for an ethics
violation, along with an explanation of the nature of the violation, shall also be reported
to the medical licensing authority in all states in which the member is licensed. In
addition, the name of any member who is also a member of a foreign psychiatric
society or association and who is expelled shall be reported to the international society

18 H
or association to which the member belongs.  TNis Paragraph does not apply to those
members who are dropped from membership for failure to satisfy educational
requirements, pursuant to Paragraph 33, above.

b. The name of any member who is suspended from the APA for an ethics violation,
along with an explanation of the nature of the violation, shall be reported in Psychiatric
News and in the district branch newsletter or other usual means of communication with
its membership. The name of any member who is suspended from the APA for an
ethics violation, along with an explanation of the nature of the violation, shall also be
reported to the medical licensing authority in all states in which the member is

. 19
licensed.

c. The name of any member who resigns from the APA after an ethics complaint against
him/her is received and before it is resolved shall be reported in Psychiatric News and in
the district branch newsletter or other usual means of communication with its
membership.

d. The APA Board of Trustees or, after approval by the APA Ethics Committee, any
district branch’s governing council may report an ethics charge or a decision finding
that a member has engaged in unethical conduct to any medical licensing authority,
medical society, hospital, clinic, or other institutions or persons where such disclosure is

20
deemed appropriate to protect the public.

17 State and/or federal law may impose additional reporting requirements with which district
branches or the APA must comply.

18 Reporting shall include a press release to the media in the area in which the expelled member lives. If requested by a state

licensing board to which the expulsion is reported, the APA and/or district branch may release relevant information from their
files.

19 ¢ requested by a state licensing board to whom the suspension is reported, the APA and/or district branch may release
relevant information from their files.

20 Chapter 7, Sections 1, 2, and 3, Bylaws, American Psychiatric Association, May 2005 edition.
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Addendum 1

Guidelines for Ethical Practice in Organized Settings

At its meeting of September 13-14, 1997, the APA Ethics Committee voted to make the
“Guidelines for Ethical Practice in Organized Settings,” as approved by the Board and the
Assembly, an addendum to The Principles of Medical Ethics With Annotations Especially
Applicable to Psychiatry, to be preceded by introductory historical comments and cross-
referenced to the appropriate annotations, as follows:

This addendum to The Principles of Medical Ethics With Annotations Especially Applicable to
Psychiatry was approved by the Board of Trustees in March 1997 and by the Assembly in May
1997. This addendum contains specific guidelines regarding ethical psychiatric practice in
organized settings and is intended to clarify existing ethical standards contained in Sections 1-9.

Addendum

Psychiatrists have a long and valued tradition of being essential participants in organizations that
deliver health care. Such organizations can enhance medical effectiveness and protect the
standards and values of the psychiatric profession by fostering competent, compassionate med-
ical care in a setting in which informed consent and confidentiality are rigorously preserved,
conditions essential for the successful treatment of mental illness. However, some organizations
may place the psychiatrist in a position where the clinical needs of the patient, the demands of
the community and larger society, and even the professional role of the psychiatrist are in
conflict with the interests of the organization.

The psychiatrist must consider the consequences of such role conflicts with respect to patients in
his/her care, and strive to resolve these conflicts in a manner that is likely to be of greatest
benefit to the patient. Whether during treatment or a review process, a psychiatrist shall respect
the autonomy, privacy, and dignity of the patient and his/her family.

These guidelines are intended to clarify existing standards. They are intended to promote the
interests of the patient and should not be construed to interfere with the ability of a psychiatrist to
practice in an organized setting. The Principles and Annotations noted in this communication
conform to the statement in the preamble to the Principles of Medical Ethics. These are not laws
but standards of conduct, which define the essentials of honorable behavior for the physician.
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1. Appropriateness of Treatment and Treatment Options

a. A psychiatrist shall not withhold information that the patient needs or reasonably
could use to make informed treatment decisions, including options for treatment not provided by
the psychiatrist. [Section 1, Annotation 1 (APA); Section 2, Annotation 4 (APA)]

b. A psychiatrist’s treatment plan shall be based upon clinical, scientific, or
generally accepted standards of treatment. This applies to the treating and the reviewing
psychiatrist. [Section 1, Annotation 1 (APA); Section 2 (APA); Section 4 (APA)]

C. A psychiatrist shall strive to provide beneficial treatment that shall not be limited
to minimum criteria of medical necessity. [Section 1, Annotation 1 (APA)]

2. Financial Arrangements

When a psychiatrist is aware of financial incentives or penalties that limit the provision of
appropriate treatment for that patient, the psychiatrist shall inform the patient and/or designated
guardian. [Section 1, Annotation 1 (APA); Section 2 (APA)]

3. Review Process

A psychiatrist shall not conduct reviews or participate in reviews in a manner likely to demean
the dignity of the patient by asking for highly personal material not necessary for the conduct of
the review. A reviewing psychiatrist shall strive as hard for a patient he or she reviews as for one
he or she treats to prevent the disclosure of sensitive patient material to anyone other than for
clear, clinical necessity. [Section 1, Annotations 1 and 2 (APA); Section 4, Annotations 1, 2, 4,
and 5 (APA)]
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Addendum 2

Questions & Answers About Procedures for
Handling Complaints of Unethical Conduct

The APA Ethics Committee receives frequent requests for opinions on the Procedures for
Handling Complaints of Unethical Conduct (following the Annotations in this edition of the
Principles; referred to in this Addendum as the Procedures). The questions and answers that
follow have been received and developed since 1973.

1. Question: Ethics proceedings sometimes involve serious unethical conduct. Under what
circumstances should information about ethics cases be disclosed to the membership,
government authorities, or other interested organizations and persons?

Answer: APA ethics cases are conducted in secrecy. As a general matter, the complainant’s
charges, the identity of the respondent, and other information are made available only to persons
participating directly in the proceedings. Even within the APA and the district branches,
information should not be passed on to other components. (October 1976; November 1977)

However, there are times when disclosure of information about an ethics case is necessary to
assure proper protection of the public. For example, many states now require reporting to
government agencies concerning members who have been found to have engaged in unethical
conduct. The timing of such required reports, the amount and specificity of information to be
disclosed, and other matters will vary from state to state. District branches should consult
applicable state statutes to assure that these requirements are adhered to. The National
Practitioner Data Bank requires that the APA report suspensions and expulsions. (March 1985;
November 1989)

The Procedures outline in detail the public reporting that is now authorized, including releasing
the names of members who are expelled or suspended, reporting to medical licensing authorities,
reporting members who resign after an ethics complaint is received, and so forth. It is important
to carefully review Paragraph 35 of the Procedures to ensure that you understand what is
required. (July 1993)

Apart from these specific guidelines, public safety considerations may justify reporting before
completion of formal proceedings. If a complainant, deemed highly credible, alleges unethical
conduct on the part of a member that would pose a serious danger to the safety of patients, the
district branch could report the allegations to an appropriate state agency, following consultation
with legal counsel. (October 1977; March 1985)
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2. Question: Does an Inactive Member have the responsibility to abide by the Principles of
Medical Ethics?

Answer: These Principles apply to all categories of members living in the United States and in
Canada. International Members and Fellows should abide by the ethics of the countries in which
they live. (May 2003)

3. Question: For the sake of educating members and showing diligence to the public,
should the results of ethics hearings be made public? Such results could be printed in the district
branch newsletter or in Psychiatric News.

Answer: Undoubtedly, such publication would accomplish the above goals; but, it might also
discourage complainants and district branch ethics committees from proceeding. However, if the
penalty is expulsion or suspension, the name is to be published with the offense specified. If a
member resigns during an ethics investigation, the name will be published. (See Question and
Answer 1 above.) (March 1974; March 1985)

For educational purposes, we also encourage district branch ethics committees to extract the
lessons from ethics hearings to illustrate the tensions between ethics principles and member
behavior and their resolution. The purpose is to alert members to possible vulnerability to
allegations of unethical conduct. (September 1979)

In addition, the APA may publish disguised ethics cases in Psychiatric News in order to educate
members and the public as to what matters are being reported and how they are being handled.
(APA Board of Trustees, December 1981)

4, Question: Aren’t APA members who participate in ethics hearings or who bring
complaints taking a risk of being sued?

Answer: Local laws vary, and one should check with local attorneys. In general, if procedures
are followed properly and all involved act without malice, there should be no serious risk. In
many states, specific immunity has been granted by laws. In fact, the public expects professional
organizations to police themselves, and courts have held that professional peers are best qualified
to judge the actions of each other. The most a respondent could sue for would be a rehearing, not
damages, unless the member can prove malice on the part of those who judged him or her. It
should be understood that anyone can file a suit at any time. To date, there has never been a
successful suit against the APA and/or its district branches. (April 1976; March 1985)

5. Question: What does a complainant have to gain except potential embarrassment and
harassment?

Answer: Patient complainants may be seeking vindication or revenge. Occasionally they see an
ethics procedure as a route to financial reward. There have been complainants who demonstrate a
sincere desire to obtain help for the respondent. Colleague complainants are usually seeking to
protect the reputation of the profession. As a general statement, the only gain a complainant can
expect is the realization that he or she has brought to our profession’s attention a possible break
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in our ethical standards. From then on, it is up to us. Local laws vary, but in most jurisdictions
complainants who bring ethics charges without malice receive legal protection. (June 1976;
March 1985)

6. Question: In an ethics hearing, should the complainant and respondent be heard
together?

Answer: The Procedures require that the complainant and the respondent be heard together
under most circumstances. Exceptions include cases in which the member has waived his/her
right to a hearing, cases in which the committee or panel chair has determined that requiring the
complainant and the respondent to appear together would be harmful to the complainant, and
cases in which the respondent decides not to appear but to present his/her case through legal
counsel and other witnesses. (November 1989)

If the district branch determines that an ethics complaint will be handled under the Educational
Option (see Paragraph 27 of the Procedures), both the complainant and the respondent shall have
the opportunity to address the district branch. The district branch shall determine the procedures
to be used, including whether to meet separately or together with the complainant and the
respondent. (May 2003)

7. Question: Can various specialty groups within psychiatry develop their own code of
ethics?

Answer: Because we are members of the medical profession first, we are responsible to the
Principles of Medical Ethics, formulated by the American Medical Association. The APA added
“With Annotations Especially Applicable to Psychiatry.” These annotations were additive, and in
no case did they subtract from or change any elements of the Principles of Medical Ethics.
Nothing precludes another psychiatric society from developing a code that addresses the special
needs of that group as long as it is additive to The Principles of Medical Ethics With Annotations
Especially Applicable to Psychiatry and does not subtract or change any elements of the above.
To allow anything else would be to create much confusion for our membership and the public
and would lead to legal challenges. (July 1976)

8. Question: To whom at the district branch should formal complaints be directed?

Answer: That is to be determined by each district branch. We recommend complaints be
directed to the president of the district branch. We prefer the president to be the initial recipient
because of his/her elected status and because there is frequent turnover in the office. Oc-
casionally a chair of an ethics committee remains in that position for several years, and it would
be unwise for him or her to be not only the initial recipient of complaints but also the recipient of
charges of member harassment or complaint suppression. (October 1976)

9. Question: Should a district branch provide an appeal mechanism?

Answer: There are ample appeal mechanisms available under the Procedures. Nothing prevents
a district branch from setting up an appeal to its local membership as long as the district branch
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follows its own procedures as well as those of the APA. We do not recommend it. (January
1977; March 1977)

10.  Question: Can a former member dropped for ethical reasons be readmitted to
membership?

Answer: Yes, if he or she demonstrates a return to ethical conduct. We should strongly
encourage and reward efforts toward rehabilitation. (March 1977)

11.  Question: If a member is undergoing legal investigation for an alleged crime or is
involved in a malpractice suit and a formal complaint has been received by the district branch,
should its ethics committee proceed?

Answer: If the ethics committee decides to proceed, the member may object because he or she
might fear that information produced at the ethics hearing could be subpoenaed for the trial,
although the district branch would be advised to use all legal means to resist the subpoena. For
this reason, or others, the district branch might determine it was more prudent to defer the
investigation for the time being. However, it is incumbent upon the ethics committee to monitor
the investigation and trial so that an ethics hearing can be conducted as soon after their
completion as possible. (April 1977; August 1977; November 1977; January 1978; September
1979)

12, Question: If a district branch covers a large area, can one of its chapters act on an ethics
complaint?

Answer: The Procedures would allow the executive council of the district branch to appoint a
special hearing body composed of chapter members that would investigate the complaint and
make recommendations to the council as long as at least one member of the hearing panel is a
member of the district branch ethics committee. However, only the council can make an official
decision on the merits of the complaint. (April 1977; October 1989)

13.  Question: What are the expectations of a complainant in an ethics hearing?

Answer: The complainant should be heard, and the complaint be taken seriously even though it
may eventually be found to be without merit. While the complainant can be accompanied by an
attorney to the hearing and can ask the attorney for advice, the attorney should not be allowed to
argue the client’s complaint or cross-examine the respondent or his/her witnesses. The
complainant can gain nothing from the procedure of a tangible nature. He or she can gain only
appreciation for assisting us in maintaining the integrity of our profession. (June 1977)

14.  Question: What are the “rights” of a member against whom a formal complaint has been
filed?

Answer: A member complained against has the right to be informed of the complaint, to be

notified in advance of any hearing or investigation, to have legal counsel, to bring witnesses in
his/her defense, to be allowed to present his/her defense in detail, to expect the hearing panel and
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the decision-making body to make a decision that is fair and without malice, and to be notified of
the decision and the avenue of appeal. The respondent and/or the respondent’s attorney have a
right, in most cases, to confront his/her accusers and to cross-examine those accusers and other
witnesses against him or her. There is a significant issue here—the member’s right of
confrontation versus the concern as to the harm this might do to a complainant—so each hearing
chairperson will decide the form the cross-examination will take, whether by direct questioning
or by written inquiry. (June 1977; October 1989)

If the district branch decides to attempt to resolve the complaint using the Educational Option,
the respondent must be informed that the district branch wishes to proceed in this manner, that
the respondent is entitled to proceed instead under the Enforcement Option, among other
requirements. (See Procedures, Paragraphs 26-33) (May 2003)

15.  Question: If a component committee, council, or task force of the APA comes across
evidence of unethical behavior of a member, should the component make a formal ethics
complaint as a matter of routine?

Answer: Yes, with one exception. If the component was gathering confidential information for
another purpose and had advised the member of this confidentiality, the component should not
make a formal complaint unless the unethical behavior is of such magnitude as to constitute a
severe and immediate risk to the public or other members. (September 1977)

16. Question: Do APA Fellows and Members and International Members and Fellows (who
live in other countries) have to follow the ethics principles of the APA?

Answer: Yes. The Bylaws make no exception in the requirement to abide by the Principles of
Medical Ethics. However, the APA is not able to enforce the provisions of its Annotations to the
Principles of Medical Ethics beyond the geographic boundaries of its district branches (in the
United States and Canada). International Fellows and Members, and other Fellows and Members
living in other countries are expected to follow the ethics codes of the country where they live or
practice. (October 1977; July 1999, APA Board of Trustees)

17.  Question: Does a patient-complainant have to give permission to a respondent to reveal
information about the treatment relationship?

Answer: No. To bring a complaint is to consent to an investigation. In such a circumstance, the
psychiatrist may ethically reveal only that information relevant to the hearing of the complaint.
(November 1977) Although the complainant (patient) may not have to give an informed
consent to the respondent to discuss the respondent-complainant’s relationship, the complainant
does have to sign an informed consent that may be provided to the respondent (if the respondent
is the holder of the medical records) to release records for review by the ethics committee.
(September 2003)

18.  Question: If the public press reports the conviction of a member psychiatrist of a crime

or the loss of a malpractice suit that raises a very serious question about moral competency to
practice, what is the responsibility of the district branch?
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Answer: If no other member of the district branch nor anyone else makes a formal complaint, it
would be appropriate for an officer of the district branch to do so. (January 1978; January 1979)

19. Question: Can the district branch send to the APA a code number rather than the name of
the respondent? If the member has been found innocent, can the district branch expunge its
records of the complaint?

Answer: The APA believes that the use of code numbers and initials presents serious
administrative problems. This information is kept in a secure place at APA headquarters, so fear
of loss of confidentiality is unwarranted. A file is created after the original material is destroyed
so that we can maintain a history of ethics issues involving our profession. The district branch
can expunge its record if it chooses, but might also wish to maintain such history. (April 1978;
June 1978)

20. Question: When a member transfers from our district branch to another, can information
about a finding of unethical conduct be sent to the second district branch?

Answer: With the written permission of the transferring member, the transferring district branch
can send information about an ethical charge and the results of the investigation to the new
district branch executive council as confidential correspondence. Unless the member is suspend-
ed or expelled, he or she remains an APA member and does not lose the right to transfer.
However, the receiving district branch has a right to challenge the transfer. (May 1978)

21.  Question: Our district branch ethics committee is investigating an ethics complaint
against one of our members. The member is moving to another district branch. Do we drop the
investigation or pass the information on to the new district branch?

Answer: This question presents problems. The member might use moving and transferring as a
way of avoiding the investigation and possible censure by peers. To pass the information on to
the new district branch for continued investigation would create a very difficult problem for the
new district branch, the complainant, and witnesses. Further, at this time, the information the
first district branch received is to be considered confidential. (April 1978) Therefore, the APA
Board of Trustees has made the following addition to the Operations Manual:

A transfer from one district branch to another will be delayed until resolution of any charge of
unethical conduct. (May 1978)

22.  Question: Should a member who is mentally ill and, as a result, has behaved unethically
be suspended or expelled?

Answer: We would recommend the member be placed on Inactive Status and encouraged to
seek treatment under the “impaired physician” act adopted in many states. Because he or she
may also have had his or her medical license suspended or revoked, return to active membership
would require that the local licensing body had returned his or her medical license. The district
branch would want to assure itself that the member had recovered and was again capable of
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ethical practice. The ultimate goal of such proceedings is rehabilitation of our colleague. The
APA Board of Trustees has made the following addition to the Operations Manual:

When a member has had a license suspended or revoked because of physical or mental illness or
substance abuse, he or she will not be dropped from membership in the APA, but may be placed
on Inactive Status until recovery. This will be handled administratively in the APA Central
Office, with the concurrence of the district branch and the Chair of the APA Membership
Committee. (May 1978; July 1999)

23.  Question: What should the composition of a district branch ethics committee be?

Answer: That is up to the district branch to decide. The committee should consist of members
whose judgment is respected, obviously, but there are no specific requirements. Some district
branches use their executive council, but it is more common to establish a standing committee.
The APA Ethics Committee membership is defined in the Operations Manual as follows: six
members, appointed for 3 years, with one to be a Past President of the APA. (August 1978; May
2003)

24. Question: If a complainant refuses to participate in a formal hearing, should the
complaint be dropped?

Answer: Not necessarily. While not willing to participate in a formal hearing, the complainant
might present written information sufficient to proceed or point the way to other evidence that
would be relevant. The role of the complainant is not that of a prosecutor but that of a person

bringing a potential problem to our attention (see Questions 5, 6, 13, and 14). (February 1979)

25.  Question: When a member is suspended from membership in the district branch and in
the APA, what privileges does he or she lose?

Answer: A suspended member will lose privileges cited in the Bylaws. He or she will lose the
right to vote, to nominate candidates for office, to propose referenda and amendments to the
Bylaws, and to serve on components, including the APA Board of Trustees and the APA
Assembly. He or she may not hold elected office and may not initiate referenda to change actions
of the Board of Trustees.. If the suspended member is a Fellow or Life Fellow, the Fellowship
will be suspended for the same period of time. The suspended member will be expected to pay
dues and assessments and will remain eligible for the other benefits of membership. Suspension
may also result in the loss of other district branch privileges. (September 1981; March 1985; July
1993; May 2003)

26.  Question (Part A): On occasion, a member charged with unethical behavior may settle
out of court with the complainant in a parallel civil suit. Part of the settlement requires the
complainant not to pursue the ethical charge. Should the APA establish a rule that participation
by a member in such agreements is unethical in itself?

Answer: This “back door exit” from ethical complaints concerns us and, if used to stifle a bona
fide complaint, is unethical.
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26.  Question (Part B): Even though the complainant drops the charge, can the process be
continued?

Answer: If the alleged behavior is known to others, such as district branch officers, and from
sources other than that provided by the original complainant, another complaint may be brought
by whoever has that information. Obviously, the original complainant would not be available to
provide information or to appear at a hearing. (March 1988)

27.  Question (Part A): For an ethics charge, is there a time limit between the alleged
behavior and complaint beyond which the complaint cannot be accepted?

Answer: In 2002, the APA Board of Trustees and the APA Assembly adopted a “statute of
limitations” for an ethics complaint. The following appears in the Procedures: To be
considered, a complaint alleging unethical conduct must be received within ten (10) years of the
alleged conduct. In the case of a minor patient, the ten (10) years will not begin until the patient
reaches age of majority.) (November 2002)

27. Question (Part B): If the district branch determines that the alleged complaint occurred
prior to the ten (10) year statute of limitations, can a complainant ask that the APA review this
decision?

Answer: Yes. However, the review is only to determine that the statute of limitations was
applied appropriately. Such a review will be done by the APA Secretary. (November 2002)

28.  Question: What is the effect of a respondent’s refusal to participate in the investigation
or hearing? Is that, in itself, unethical?

Answer: The investigation and hearing can proceed with the evidence at hand and reach its
conclusion in the absence of the respondent’s participation, although the right of appeal is not
lost. A charge of unethical conduct upon this action itself would not be sufficient to constitute a
sustainable complaint. (October 1977)

29.  Question: We have learned from the Board of Medical Examiners that a member has
been found guilty of sexual misconduct with a patient. The Board revoked his license, stayed the
revocation, suspended his license for 6 months, and gave him 7 years of probation. Can the
district branch suspend him without going through all the repetitive procedures?

Answer: APA policy does not allow automatic suspension at the time of license suspension, but
requires an investigation. Thus, while a fair procedure must be followed, it is likely this will not
have to be exhaustive under the circumstances. (January 1988)

30.  Question: A serious ethical allegation about a member was received shortly after he

resigned from our district branch and the APA, presumably because he was aware of the
impending complaint. Should we publish that he resigned while under investigation?
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Answer: The name of any member who resigns from the APA after an ethics complaint against
him or her is received shall be reported in Psychiatric News and in the district branch newsletter
or other usual means of communication with its membership. (July 1993)

31. Question: Do you go forward with a complaint alleging unethical behavior by a
psychiatrist before he or she was an APA member? (September 2003)

Answer: No.

32.  Question: Our district branch is quite large and has a heavy volume of complaints. Thus,
we have divided the ethics committee into several hearing panels, all of whose members belong
to the ethics committee. Paragraph 10 of the Procedures gives to a panel only the responsibility
to determine if there has been a violation, and the recommendation of the ethics committee is
required for the penalty. This would overburden us. Can you clarify?

Answer: This requirement for a panel to recommend only the finding of unethical conduct but
not the penalty was meant for panels not entirely comprised of ethics committee members. If all
of the panel members are on the ethics committee, they may recommend the sanction, too. (April
1990)

33.  Question: Although we found a member not to have behaved unethically, we feel he is
impaired. Can the district branch ethics committee refer him to an impaired physician
committee?

Answer: While the rules protecting confidentiality in the processing of ethical complaints do not
address this, we believe a discreet referral to an impaired physician committee is permissible.
(June 1990)

34. Question: Should our district branch executive council discuss matters from the ethics
committee in executive session? Should minutes be kept and, if so, how complete?

Answer: Discussion should be in executive session and complete minutes should be kept,
including the reasoning leading to the decision and the vote to reach a decision. (January 1991)

35.  Question: Are there circumstances in which a reprimand can be published?
Answer: No. Publication is limited to suspension or expulsion (see Paragraph 35 of the
Procedures). If you feel publication is indicated, you may wish to review your sanction.
(February 1991)

36. Question: What material should be retained in the district branch file at the conclusion of
a case?

Answer: The district branch file is the formal record of its investigation, hearing, and/or

resolution of a complaint. The file will be produced if the member appeals the decision as well as
if there is litigation. As such it should include the following:
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a. the final district branch decision and report of the case;

b. any other final reports of the ethics committee, the district branch council,
investigators, etc.;
C. all correspondence to and from the respondent (and legal counsel), the

complainant (and his/ her legal counsel), other witnesses and/or potential
witnesses, and from the APA;

d. all other documents and other evidence submitted by the parties or
obtained by the ethics committee; and
e. audio tapes, minutes, or other formal records of interviews or district

branch committee or council meetings.

37.  Question (Part A): There has been a great deal of discussion recently about using
“extrinsic evidence” in processing ethics complaints. Could you clarify what this is?

Answer: Extrinsic evidence is really just information, often written, but also perhaps
photographs. It is carefully defined in the Procedures (see Footnote 10); all aspects of this
definition are crucial. First, the information must be “extrinsic” to the ethics proceeding; that is,
it comes from some source or exists due to some purpose entirely unrelated to the ethics
proceeding. Examples include an independent court or administrative (board) hearing. a medical
record or a report from a state licensing board. Written reports made in the course of an ethics
investigation are part of the proceeding, and thus, are not extrinsic to it.

Second, validity and accuracy must be clear; the information cannot be merely someone’s
assertions. A determination by a court or a licensing board would generally be considered valid
and accurate. Sworn testimony subject to cross-examination, receipts, photographs, or medical
records also generally meet this requirement. A newspaper article, however, alleging that a
member has done certain things, would be “extrinsic,” but is not presumptively valid and
accurate, so it could not be used as extrinsic evidence (although it might actually stimulate some
inquiry by the district branch). (March 2000)

37.  Question (Part B): A district branch has a complaint and information that meets the
requirements to be considered “extrinsic evidence.” How might this be helpful to the work of the
district branch ethics committee?

Answer: Extrinsic evidence can be used in two ways. It may be just one more piece of
information to be considered with others in the course of a full hearing (photographs, receipts,
and medical records are often used in this way); or more importantly, it may be sufficient to
eliminate the need for the district branch to conduct a full hearing on whether an ethics violation
has occurred. If the document meets all criteria to be extrinsic evidence and, standing alone, it is
sufficient to make a determination on whether there has been a violation and the nature of the
violation, then a full hearing is not required.

When a district branch decides to reply on extrinsic evidence alone, care must be taken that this
is the only information considered in determining whether there has been a violation and which
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of the Principles has been violated. This most commonly occurs when the district branch has
detailed information from a court or licensing board. Notice to the respondent and other
procedural requirements still apply: the respondent is notified that rather than a hearing, the
district branch will consider certain identified extrinsic evidence. The respondent must still be
given an opportunity to be heard regarding any sanction but would not be allowed to speak or
present any evidence as to whether or not there was a violation of ethics. If the district branch
feels that information in addition to the extrinsic evidence is needed in determining the
occurrence of a violation, then the district branch should convene a full hearing under all of the
requirements listed in the Procedures. (March 2000)

38 (Part A). Question: How does the district branch determine that it will proceed using the
Educational Option?

Answer: The district branch should consider several factors, namely the nature and seriousness
of the alleged misconduct, and whether or not there have been previous findings of misconduct.
Certainly the Educational Option may be considered for less seriousness instances of ethical
misconduct, where the respondent is clearly receptive to education, and where there is a
likelihood that education would lead to rehabilitation. If this option is chosen, it must be with
the agreement of the respondent. In addition, this does not preclude the district branch from
determining at a later date to resolve the complaint using the Enforcement Procedures.
(September 2003)

38 (Part B). Question: When would a district branch choose the Enforcement Option?
Answer: The Enforcement Option should be used when there is egregious behavior, when there

has been harm to the patient or to the profession; or when the respondent’s behavior manifests a
pattern of misconduct. (September 2003)
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Fees and fee splitting, 5

Financial incentives or penalties, 24
Fraud, exposure of, 2, 4-5

Freedom of choice, 3, 8-9

Government. See Law and legal
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1ssues; State agencies

Guidelines for Ethical Practice in
Organized Settings (APA).
23-24

Health care system, and organized
Settings, 23-24

Hearings, on unethical conduct,

26, 31,32,33

educational purposes of, 26
and lawsuit risk, 26
right to, 13

HIPAA, 12

Human subjects, in research, 6-7

Impaired psychiatrist, 5, 30-31
Impaired Physician Committee,
referrals to, 33
Inactive members, 1, 26, 30-31
Informed consent, 6-7
Initials, and name of defendant, 30
International members, 29
International societies, 22
Interprofessional relations, 2, 4-5, 8
Investigation, of ethics violations,
11-13. See also
Criminal investigations
Involuntary treatment, 9

Law and legal issues, 5-6
See also Criminal evaluation;
Criminal investigations;
Malpractice lawsuits

Letter of concern, 16
Licensing authorities, 22, 25, 30-31.
See also Certification

Malpractice lawsuits, 28, 29-30. See
also Law and legal issues
Managed care, 23-24



Media
confidentiality and, 7
ethics violations and, 22, 25,
29-30, 32-33
opinions on public figures, 9
Medical necessity, 24
Medical Records Authorization, 12
Members. See also Accused member
Fellows, 12, 16, 31
nactive, 1, 26, 30
international, 29
suspended, 16, 31
Mental illness, of psychiatrist, 5, 30-31
Minors, 7, 11
Motives, of complaints, 26-27. See
also Complainants
Multidisciplinary team, 5

National Practitioner Data Bank, 25
Noncompliance, with conditions of
Decision on ethics violations,
15-20
Notice, of hearing, 13-14

Opinions and Reports of the Council
on Ethical and Judicial Affairs of
the American Medical Association, 1

Peer review, 4,5
Procedures, for handling complaints
of unethical conduct, 11-22
questions and answers about,
25-35
Psychiatric News, 22, 26, 32-33
Psychologists, 8

Public
education of, 4
protection of, 7, 22, 25

Racism, 3

Readmission, to membership, 28

Recommendations, of ethics
committee, 16
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Records, of investigations and
Hearings, 33-34. See also
Confidentiality

Referrals, 8, 16. See also
Consultation

Religion, and discrimination, 3

Remands, 19

Reporting, of unethical conduct to
Government agencies, 25

Reprimand, of accused member, 16, 33

Research, 6-7

Resignation, of accused member, 22,

26, 32-33

Respect for human dignity, 2, 3, 4, 7

Respondent. See also Expulsion
Appeal by, 17-20
Disclosure of identify of, 22, 25-
26
Notification of decision, 17, 23
Policies regarding, 13-14
Readmission of, 28
Reprimand of, 16, 33
Resignation of, 22, 26, 30
Rights of, 17, 28
Suspension of, 16, 22, 31
Transfers between district

branches, 30

Reviews
of decisions on ethical

violations, 17-19
of patients in organized

settings, 24

Rights. See also Civil rights
of accused members, 16, 28-29
of patients, 6-7

Safety, of public, 7, 21, 25

Sanctions, for ethical violations, 16-18

Settlement, out of court, 31

Sexism, 3

Sexual orientation, 3, 6

Sexual relations
doctor-patient, 4, 32, 33
student-teacher, and



supervisor-trainee, 7
Specialty groups, 27
State agencies, 4, 25

Student health services, 6
Subcommittees, and decision review,
17
Supervision
as condition of ethics committee
decision, 16
of other health professionals, 8
of other physicians, 5
sexual relations and, 7
Suspension of accused member, 16
reporting of, 22 25, 26

Tests. See Examinations

Torture, 9
Transfers, between district branches,
30
Treatment
appropriateness of, 24
contract, 5
involuntary, 9
options, 24

refusal to provide, 9
Trust. See Confidentiality

Unethical conduct, procedures for
handling complaints of, 11-22
questions and answers about,
25-35
Validity, of evidence, 34

Waiver, of hearing, 13
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